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          NO. 43185 
 
          Ada County Case No.  
          CR-2013-11195 
 
           
          RESPONDENT'S BRIEF 
 
     
      Issue 




Hernandez Has Failed To Establish That The District Court Abused Its Sentencing 
Discretion 
 
 Hernandez pled guilty to felony DUI (two or more prior DUI convictions within 10 
years) and the district court imposed a unified sentence of 10 years, with two years 
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fixed, and retained jurisdiction.  (R., pp.60-64.)  Following the period of retained 
jurisdiction, the district court relinquished jurisdiction.  (R., pp.73-76.)  Hernandez filed a 
notice of appeal timely from the district court’s order relinquishing jurisdiction.  (R., 
pp.77-79.)   
Hernandez asserts that the district court abused its discretion by relinquishing 
jurisdiction in light of his difficult childhood, mental health and substance abuse issues, 
work history, acceptance of responsibility, and willingness to participate in 
programming.  (Appellant’s brief, pp.9-11.)  Hernandez has failed to establish an abuse 
of discretion.   
“Probation is a matter left to the sound discretion of the court.”  I.C. § 19-2601(4). 
 The decision to relinquish jurisdiction is a matter within the sound discretion of the trial 
court and will not be overturned on appeal absent an abuse of that discretion.  See 
State v. Hood, 102 Idaho 711, 712, 639 P.2d 9, 10 (1981); State v. Lee, 117 Idaho 203, 
205-06, 786 P.2d 594, 596-97 (Ct. App. 1990).  A court’s decision to relinquish 
jurisdiction will not be deemed an abuse of discretion if the trial court has sufficient 
information to determine that a suspended sentence and probation would be 
inappropriate under I.C. § 19-2521.  State v. Chapel, 107 Idaho 193, 194, 687 P.2d 583, 
584 (Ct. App. 1984). 
“While a recommendation from corrections officials who supervised the 
defendant [during the period of retained jurisdiction] may influence a court's decision, it 
is purely advisory and is in no way binding upon the court.”  State v. Hurst, 151 Idaho 
430, 438, 258 P.3d 950, 958 (Ct. App. 2011) (citing State v. Merwin, 131 Idaho 642, 
648, 962 P.2d 1026, 1032 (1998); State v. Landreth, 118 Idaho 613, 615, 798 P.2d 458, 
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460 (Ct.App.1990)).  Likewise, an offender’s “[g]ood performance while on retained 
jurisdiction, though commendable, does not alone establish an abuse of discretion in 
the district judge's decision not to grant probation.”  Hurst, 151 Idaho at 438, 258 P.3d at 
958 (citing State v. Statton, 136 Idaho 135, 137, 30 P.3d 290, 292 (2001)). 
At the jurisdictional review hearing, the district court set forth in detail its reasons 
for relinquishing jurisdiction.  (Tr., p.86, L.17 – p.100, L.11.)  The state submits that 
Hernandez has failed to establish an abuse of discretion, for reasons more fully set forth 
in the attached excerpt of the jurisdictional review hearing transcript, which the state 
adopts as its argument on appeal.  (Appendix A.)   
 
Conclusion 
 The state respectfully requests this Court to affirm the district court’s order 
relinquishing jurisdiction. 
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      LORI A. FLEMING 
      Deputy Attorney General 
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1 but I'm well on my way and I know that I can do 1 sponsor, to be my support there. 
2 this. 2 I've got a solid plan, ma'am, and I 
3 I have a job, ma'am. I have a home. I 3 just -- I just ask you to take a chance on me, 
4 have people from my church that are even now 4 take a chance and let me show you I can do this. 
5 willing to come to court, stay in my corner to 5 I was out for a year, ma'am, without one incident, 
6 support me. My family's still there. I paid for 6 never late for court, nothing, ma'am, not one 
7 the housing myself. I didn't ask the city or the 7 problem. 
8 county or the state to afford me any opportunity 8 I can do this. It's a different 
9 as far as that. I took every step that I could to 9 situation when I can go to the hospital and get 
10 do the best that I could with that. 10 medical help, get the help that I need. It's a 
11 I can do this, ma'am. I know that -- I 11 different situation when I can go to work and deal 
12 know it's not the greatest report, but there's a 12 with those things on a daily basis, build myself 
13 lot missing in there about who I am and how I 13 back up. I have a whole life to build now. 
14 dealt with things on a whole other level and the 14 Please, ma'am, take a chance on me. 
15 changes that I've made. That man, Mr. Anderson, 15 THE COURT: We'll take brief recess. 
16 worked with me every day, ma'am. And that man 16 (Recess) 
17 recommended probation because he's seen the change 17 THE COURT: I'll note that all parties are 
18 that - that ensued from the moment that I got 18 present. 
19 there until the day that I left. It's progress, 19 I want to spend some time because we 
20 ma'am. It's a not perfect. I know it's not. 20 heard a lot about defecating in a bag and all of 
21 But I've made a substantial amount of 21 the other stuff and how this is all about medical. 
22 progress and I know that I can continue to do that 22 I want to make it really c lear it is not. 
23 with the help from a counselor on the street. I 23 Mr. Hernandez, when I go back and look 
24 have a sponsor already. My boss has been in 24 at the presentence materials, what I see is a 
25 recovery for over 17 years and is willing to be my 25 young man who's had problem accepting authority 
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1 for a long time. This isn't new. This is -- 1 is the most therapeutic -- is because you battered 
2 you're -- if you look at the criminal history, you 2 another inmate. 
3 have engaged in assaultive behavior with other 3 And it wasn't just that, it was also 
4 people mostly with weapons. You've engaged in 4 because of all of the other things that happened 
5 road rage. In other words, this isn't just about 5 like using a phone while on blackout when you had 
6 drinking. This is about a lot more than that. 6 been warned not to, being in the wrong place at 
7 You're a multiple felon. You're a felon who likes 7 the wrong time. 
8 to use weapons. You are a felon who's assaultive 8 When you got to -- I'm just going to 
9 toward other people. And I have to take all of 9 take a few minutes because I'm going to read some 
10 that into account. 10 of this because you've conveniently forgotten a 
11 There is a good reason that the State's 11 lot. When you got up to the Cottonwood - and 
12 original agreement was prison and they agreed not 12 this is what I've noticed - and I noticed that 
13 to go forward on an Information Part Two. There 13 even listening to you today, you don't accept 
14 is a lot of reason for their - for what they 14 responsibility for things that you do. You argue 
15 recommended. 15 about it. You're disrespectful. Now, you were 
16 I told you when I put you on the 16 not disrespectful this morning, but you are 
17 retained jurisdiction it was for evaluation only 17 argumentative. You do not like to accept the fact 
18 to see exactly how you would behave. Your 18 that you have done things that you shouldn't have 
19 behavior on this retained jurisdiction for someone 19 done. 
20 who's 32 years old was abominable. And it has 20 12/3 2014, you went to the office 
21 nothing to do with medical issues. Nothing. 21 complaining about multiple eatable items and blue 
22 The reason that you got flopped from 22 gym shorts that were not itemized or sent from 
23 the CAPP -- and that's very hard to get sent away 23 Boise up here to NICI. This is - this is Agent 
24 from the CAPP rider, which is the least 24 Plank. "I explained that eatable items were not 
25 restrictive, it has the fewest number of rules, it 25 individually listed. He got visibly upset, raised 
Kim Madsen, Official Court Reporter, Boise, Idaho 06/22/2015 11:04 :41 AM 
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his voice and wanted to argue. I explained the 
grievance process and told him I would help him 
get the forms to Boise in an attempt to resolve 
his issues. He got even more upset. I explained 
that there was a process and I did not have the 
authority to go and buy him what he is claiming is 
missing. He gathered up his paperwork that was on 
my desk and yelled, 'I will just buy another set 
of shorts. This is bullshit.' He then walked out 
the office. It was very evident that this inmate 
has a fast temper and staff should be aware of 
it.'' That was at the very beginning in 
Cottonwood. 
On 12/5, just two days later, this 
offender had a beanie hanging out of his right 
rear pocket of his jeans in the morning. "When I, 
Officer Philips, informed him that flagging is not 
tolerated" -- and that's what that's called when 
you have it hanging out of the back of your 
pocket. And you've been in prison before so you 
know very well what these rules are. The rules 
have been explained and you're not 18 years old. 
The reason they don't want flagging -- so it 
doesn't sound like this is a minor thing -- is 
because of the potential of instigating responses 
91 
off of the toilet in RDU and he slapped an 
offender in the face at CAPP for calling him a 
punk. He was told that that type of offender" -
I'm sorry - "he was told that that type of 
behavior would not be tolerated at NICI." 
"12/9. Offender came to my office 
wanting tape to put up on a card stated he used it 
to help him study. I explained that altering 
anything would make it contraband, therefore, he 
could not have tape. He started to argue that he 
was making the card better. I told him nice try, 
but you still do not get any tape. A coordinator 
was with him at my door. I could not get him to 
accept that I was looking out for his interest and 
why it is not tolerated -- it's not allowed. I 
asked the coordinator to explain to him why it 
would be contraband and not allowed in the hope 
that he would be more acceptable to information 
from someone else. He stated in a very loud 
voice, 'I do not need anyone to explain anything 
to me. I've got this whole thing figured out 
already.' Attitude needs watching." 
On 12/10, this is the one that starts 
with -- it has to do with complaining about being 
allergic to fish. The reason you got -- that they 
CRFE-2013-0011195 
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1 from people who may be gang members. That's why. 
2 They don't have it. These are security and safety 
3 issues, many of these rules. 
4 And just as an aside, the reason that 
5 you're not supposed to have extra candy, for 
6 example, or extra sugar packets is because it can 
7 be made into what they call squawkie, which is 
8 alcohol. That's why they have these rules. And 
9 while for those of us who are not in prison they 
10 may sound small, they're not small in prison. 
11 These are security issues. Prisoners have rules 
12 so that -- because there's large numbers of people 
13 in it. 
14 "When I, Officer Phillips, informed him 
15 that flagging is not tolerated here at NCIC, he 
16 pointed at the left side of his neck and said, 
17 'Really? What about this?' He was pointing to a 
18 tattoo outline of Texas with prison bars in it. 
19 Upon looking into this offender's status, I 
20 realized he had not been interviewed yet. He has 
21 multiple tattoos," and he goes on. 
22 In addition, three days later "Offender 
23 has trouble accepting information and also has 
24 trouble admitting his faults, however, he did 
25 state something about how he slapped an offender 
92 
1 wrote this up is not because you said I'm allergic 
2 to fish, it's because when they went and 
3 accommodated you and you were offered a tray 
4 without fish, you refused to eat. That's why they 
5 wrote it up. It is your attitude. 
6 12/21, just before count, one of the --
7 I don't know who Rover K. Mader is -- "Observed 
8 Mr. Hernandez wearing a pair of boots which I 
9 observed as well. Mr. Hernandez had worn tennis 
10 shoes that he purchased from commissary at 
11 breakfast chow. This was noted because Mr. 
12 Hernandez did not want to go to chow this morning. 
13 When Mader told Hernandez they could only have one 
14 pair of shoes, Mr. Hernandez said he wanted to 
15 verify this." 
16 "One hour later I called Mr. Hernandez 
17 to the office and told him that he needed to 
18 decide whether he would keep the boots or the 
19 shoes. He stated he wanted to see a policy on 
20 this rule. I had already printed out the policy 
21 prior to calling him in and handed it to him. He 
22 said, 'How do I know if this was fabricated?' I 
23 explained it's part of the state policy governing 
24 IDOC. At this point Mr. Hernandez started to 
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1 to make a decision. Begrudgingly he gave up the 
2 boots." 
3 I'm reading this because this has 
4 nothing to do with medical. This has to do with 
5 being defiant at every point instead of saying, 
6 okay, that's a rule. Now, why is this important, 
7 Mr. Hernandez? It's because if you can't comply 
8 with all of these rules, there is no way that you 
9 are going to make l on probation. No way that 
10 you will make it on probation. 
11 Let's see - I'm going to skip the part 
12 about you talking about hiring a lawyer. 
13 This is on 12/27. "As Mr. Hernandez 
14 was waiting, I noticed he was progressively 
15 getting more and more agitated and speaking in an 
16 angry, loud tone. I opened the office door and 
17 reminded him that when he talks to others, it 
18 causes him to escalate. He understood what I was 
19 telling him. And I asked him that he wait as I 
20 would be do.vn soon." 
21 And I'm just saying that becaure of the 
22 fact you have a problem. Even today you have a 
23 problem listening and not - wanting to get the 
24 last word in. 
25 12/27. "Written warning. Offender 
95 
1 off about how NICI and the NICI medical was going 
2 to get sued becaure of the harassment and losing 
3 medical files on him." 
4 1/13. "Written warning for being 
5 disruptive to the studying and learning 
6 environment in the unit. I ha.,e instructed all in 
7 the unit that during programming hours the unit 
8 should so1.11d like a library. A library is a 
9 studying and learning envronment and is a good 
10 model for how the unit should be. Upon hecring 
11 louder than necessary voices, I exited the offioo 
12 and identified Hernandez in the loud voice. I 
13 made an open awareness with the questbn of, 'Does 
14 this sound like a library to everyone?' Hernandez 
15 pops off with the answer, 'Yes.' I stated, 'No, 
16 it does not.' Instead of getting the hint and 
17 correcting his actions, he continues to talk to 
18 the point Vvhere at least one other inmate tells 
19 him to be quiet." 
20 1/11 2015. "Mr. Hernandezis 
21 continualy argumentative with staff. He will 
22 take an opposing argument to any statement made. 
23 The object of his tactic is apparently to cause 
24 staff to contradict themselves. I've been 
25 involved with approximately three incidents of 
94 
1 Hernandez was seen setting his hot sauce to his 
2 far right next to the offender next to him, Mr. 
3 Maners. I then watched Mr. Maners take the 
4 bottle, remove the top, upend the bottle and make 
5 a slight shaking motion as if to dispense the 
6 sauce onto his own tray. Mr. Hernandez appeared 
1 to be praying as his head was bowed at this t ime. 
a Upon completion Mr. Hernandez took the sauce and 
9 returned it to the bp of his tray." And this, of 
10 course, is against the rules. 
11 "Mr. Hernandez came over and began to 
12 argue with me over the situation and I informed 
13 him I was busy and I would deal 'hith it later. He 
14 complained that there was no hot sauce on the 
15 other offender's plate, but that does not mean 
16 that they had shared -- had net shared. Giving up 
17 personal property to another is against policy." 
18 They don~ want you to do that. You're not 
19 supposed to. 
20 And then -- the fact is that that was 
21 observed. It's not the medical issues. It is 
22 your response to people. 
23 12/29. "I informed Hernandez of this' 
24 -- and he's talking about the use of the bandage 
25 -- "and he got very agitated and angry and wert 
96 
1 this nature." 
2 1/10 2015. "Offender Hernandez was 
3 seen tonight dancing in front of another ctfender 
4 and contorting himself which would aggravate the 
5 hernia he daims to have." And, by the way, just 
6 for the record I checked in the -- in the PSI, 
7 there's no indication that he has a hernia. ThEJe 
8 is an indication that he may haw a herniated 
9 disk. They are two separate things. Hernia is in 
10 the stomach area, the front part. There is 
11 nothing in his medical records that I've been able 
12 to find that says anything about a hernia. 
13 But regardless -- and Mr. Hernandez 
14 keeps trying to interrupt me and he's making all 
15 kinds of gestures just for the record. 
16 But regardless, the point of the matter 
17 is if, in fact, he has what he says he has, he's 
1 a the one who was seen dancing in front of another 
19 offender and contorting himself which should 
20 aggravate the hernia he daims to have. 
21 "He was seen jogging from the font 
22 door of Unit 4 to his bunk making a sharp turn 
23 after grabbing an item from the bunk and heading 
24 hastily to the dayroom downstairs. Again, he 
25 claims to be in pain and has obtained a mediral 
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1 lay-in notice from medical for a hernia that is 1 received an unauthorized haircut from offender 
2 supposed to be causing him pain, yet his actions 2 barber. Not supposed to do that. And the problem 
3 when he thinks staff is not watching indicates he 3 here is that when you read this, what you see is 
4 has no pain." According to this person they think 4 someone who has an anger problem and this anger 
5 that you're faking the injury. And, quite 5 problem and these new C-Notes demonstrate even 
6 frankly, if that's what the person is doing, it 6 after this report was written, there was a 
7 does appear that they're faking the injury. 7 consistent pattern of being argumentative and 
8 And I recognize about this Bible. The 8 disrespectful to the authorities. If you cannot 
9 Bible was not the only thing that you had. You 9 control your behavior in a closed situation at 32 
10 had a Bible and a green plastic army character and 10 years of age, you're going to have difficulty 
11 a drawing of an owl that was not yours. It 11 controlling it while on probation. 
12 doesn't make any different that it happened to be 12 Furthermore, it is the same kind of 
13 a Bible. These were things that were not yours. 13 behavior that you see all the way through the 
14 And the problem with the ID is that it 14 criminal history. And the probation - the 
15 was altered to the point you couldn't identify the 15 federal probation indicated that he did not do 
16 person in the picture or even read the name on the 16 well on probation. 
17 ID. That's the point. The fact that you paid for 17 So the bottom line here is I gave him 
18 it later is irrelevant. 18 - gave you the opportunity, Mr. Hernandez, to 


















20 and touched" - I mean, "Offender Hernandez made a 20 You didn't. 
21 fist and touched Offender Maners where his right 21 And so what I'm going to do is dedine 
22 kidney is located." And I'd note that that's the 22 to exercise the retained jurisdiction and you're 
23 same individual that we have the incident with the 23 remanded to the custody of the Idaho State Board 
24 hot sauce with. 24 of Correction for execution of the original 
25 1/29, "Mr. Hernandez requested and 25 judgment, which in this case was a ten - under 
99 100 
1 the Unified Sentence Law of the State of Idaho is 1 what is it -- seven months right now. So he's 
2 a ten-year sentence with two fixed followed by 2 going to be eligible. They wouldn't put him 
3 eight indeterminate. I am going to recommend the 3 immediately in the work center anyway, so I'm not 
4 work center in this case. I think that would be 4 going to exercise my authority under Rule 35. 
5 appropriate. 5 But that means he's going to have to be 
6 And I am not imposing new costs, fines, 6 - and the reason I'm not, Mr. Hernandez, you're 
7 fees or restitution. I want to remind you there 7 going to have to behavior yourself, you're going 
8 is a three-year suspension of your license that is 8 to comply with all of the rules, otherwise they're 
9 absolute and begins when he is released from 9 not going to let you be at the work center and 
10 incarceration. 10 you'll end up spending more time in prison. So 
11 Now, you have the right to appeal my 11 it's time for you to start behaving yourself. 
12 decision. If you wish to appeal, you have to do 12 MR. CAHILL: Judge, for the record I'm 
13 so within 42 days of the date judgment is made and 13 returning the APSI and the PSI. 
14 filed. In making that appeal you may be 14 THE COURT: All right. 
15 represented by an attorney and if you can't afford 15 MS. FAULKNER: Me too, Your Honor. 
16 one, one will be appointed to represent you at 16 THE COURT: Thank you. 
17 public expense. And I would ask the presentence 17 
18 materials be returned and sealed. 18 
19 MR. CAHILL: Judge, I take it the Court's 19 
20 not willing under Rule 35 to reduce the fixed 20 
21 point to make him eligible for the community work 21 
22 center sooner? 22 
23 THE COURT: He's going to be eligible pretty 23 
24 quickly because he only has -- because he's going 24 
25 to get credit for the time served -- probably -- 25 I 06/22/2015 11:04:4 1 AM Kim Madsen, Official Court Reporter, Boise, Idaho 
